on his trial calendar.  He explains however that because the
trial date was not logged on the calendar he was not then
aware of the need for his court appearance on that date.

Under the circumstances I believe that Mr. Trivette has
now explained as best he can "his excuses for his failure not
to appear at the hearing in this matter . . . [and] his
failure to file a timely written motion for continuance or
dismissal."  Thus the stated purpose for the referral of this
case by the trial judge and the Commission has been achieved.
The reasons for counsel's failure to have appeared at the
scheduled trial nevertheless give rise to legitimate concern
and deserve comment.

The failure of counsel to have established adequate
procedures to assure the proper receipt and logging of trial
notices to his office constitutes unacceptable negligence for
a practitioner before this Commission.  It is particularly
tragic in this case because, as a result of this negligence,
this marginally literate complainant who was seeking redress
for perceived discrimination under the Federal Mine Safety
and Health Act lost his opportunity for a trial and disposi-
tion on the merits of his complaint.3  It is also dis-
turbing that counsel, after learning that the discrimination
case had been dismissed because of his failure to appear, did
not consult with his client about efforts to reinstate the
case but allowed the dismissal to stand without challenge.

I also find troubling in these proceedings counsel's
statement that it is to be expected of a busy lawyer such as
himself that trial dates will occasionally be missed and that
over the 12 years of his practice he had missed 2 or 3 other
scheduled trial dates.  Indeed, failure to appear at trial
has resulted in severe sanctions against lawyers.  I am also
concerned by counsel's suggestion that it was his client's

Complainant below, Tennis Daniels, testified at these
proceedings that he too did not know of the trial date for
his discrimination case and that he did not receive the
Notice of Hearing.  Since Mr. Daniels concedes that it
appears to be his signature on the return receipt (green
card) for the registered mailing of that notice, the testi-
mony that he did not receive the notice must be viewed with
some skepticism.  It is possible, however, because of his
limited ability to read (as demonstrated at hearing) that Mr.
Daniels did not comprehend the nature and significance of
that notice. Mr. Daniels was informed at these hearings that
in any event the undersigned did not have jurisdiction to
reopen that case and that efforts in that regard should be
directed to the Commission.

1959rges of  the Complainants  i.e.,  that the mine operator
